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Ag-Gag Free Detroit
SHAAKIRRAH

R. SANDERS*

INTRODUCTION

Recent legislative measures in a handful of states have sought to
insulate agriculture and animal farms and facilities from citizens, reporters,
employees, and whistleblowers. Food journalist Mark Bittman memorably
noticed the trend at its outset and described it by coining the term "aggag." This work describes ag-gag legislation as that which is aimed at
preventing the release of damaging information from inside an agriculture
or animal facility. In short, ag-gag legislation restricts-or "gags"-speech
to the public about the conditions of food2 production.
States
that have5
4
3
passed ag-gag legislation include Idaho, Iowa, Kansas, Missouri,

Associate Professor, University of Idaho School of Law. J.D., Loyola University New
Orleans College of Law (2001); B.S., Trinity College (1997). Professor Sanders wishes to
thank Katherine Ross, symposium editor, and the University of Detroit Mercy Law Review
for the invitation to attend this important discussion on the past, present, and future of the
City of Detroit. Professor Sanders, a Detroit native, has offered commentary on Idaho's "aggag" legislation and the District of Idaho's opinion on Idaho's Agriculture Security Act,
which can be found at the following links: http://boisestatepublicradio.org/post/why-idahomay-have-trouble-defending-its-ag-gag-law
https://casetext.com/posts/idaho-ag-gag-law-found-unconstitutional-by-chief-judge-ofidahos-federal-district-court
http://www.klewtv.comnews/local/Ag-Gag-law-ruling-320773891 .html
http://www.capitalpress.com/ldaho/20150807/law-prof-says-ag-gag-decision-hard-tooverturn.
1.
Mark Bittman, Who Protects the Animals?, N.Y. TIMES: OPINIONATOR (Apr. 26,
2011), http://opinionator.blogs.nytimes.com/2011/04/26/who-protects-the-animals/?_r=0.
2. IDAHO CODE § 18-7042 (2016) (prohibiting interference with agricultural
production), invalidated by Animal Legal Defense Fund v. Otter, 118 F. Supp. 3d 1195,
1212 (D.Idaho. 2015).
3. IOWA CODE § 717A.3A(1)(b) (2016)(criminalizing providing false information on
an employment application at an agricultural facility with an intent to record images).
4.
KAN. STAT. ANN. § 47-1827(c)(4) (2015) (criminalizing "enter[ing] an animal
facility to take pictures by photograph, video camera or by any other means" with the intent
of causing harm to the enterprise).
5. Mo. ANN. STAT. §578.013.1 (2016) (imposing duty to submit recordings of
alleged farm animal abuse within 24 hours of recording).
*
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Montana, 6 North Carolina, 7 North Dakota, 8 Utah, 9 and Wyoming.' 0 Ag-gag
legislation was proposed or is currently pending other states.
Ag-gag legislation falls into three broad categories. The first category
are statutes that criminalize providing false information with the intent to
gain employment at an agriculture or animal facility for purposes of
recording images. The second category are statutes that criminalize
entering an agriculture or animal facility without the owner's permission
and using or attempting to use a camera, video recorder, or any other video
or audio recording equipment within such facility. The final category are
statutes that criminalize the failure to produce a recorded image of
misconduct at an agriculture or animal facility. The above mentioned
states have adopted one or more of the three categories of ag-gag
legislation. For example, Idaho broadly criminalizes obtaining and
releasing information about food production activities, criminalizes lying to
owners of agriculture facilities about employment motives, and imposes
civil liability for the release of information that reflects poorly on an animal
or agriculture facility. 1 ' 12Like Idaho, Utah criminalizes interfering with an
"agricultural operation."
Utah also limits protection to facilities that are
located on private property. 13 Unlike Idaho, Utah does not punish based on
the impact on an animal or agriculture facility. 14
States that have defended ag-gag laws have argued that such measures
were necessary to protect the property rights of owners of agriculture and
animal businesses. Opponents have argued that ag-gag laws were designed
to prevent the exposure of troubling practices at agriculture or animal farms
and facilities. Challenges to ag-gag legislation have been brought in Idaho,
North Carolina, Utah and Wyoming. North Carolina and Utah's ag-gag
legislation remains in the pre-trial stage. However in August 2015, a
federal district court ruled that Idaho's ag-gag law violated the First
Amendment's freedom of speech and press clauses, as well as the

6. MONT. CODE ANN. § 81-30-103(2)(e) (2015) (criminalizing entering an animal
facility with the intent to record images or take pictures for purposes of criminal
defamation).
7. N.C. GEN. STAT. § 99A-2 (2015) (criminalizing unauthorized entry into nonpublic
area of another's premises).
8. N.D. CENT. CODE § 12.1-21.1-02 (2012) (prohibiting entering "an animal facility
and us[ing] or attempt[ing] to use a camera, video recorder, or any other video or audio
recording equipment").
9. UTAH CODE ANN. § 76-6-112(2)(c)(i) (2012) (criminalizing providing false
information on an employment application with the intent to record images at a farm).
10.
WYo. STAT. ANN. § 6-3-414 (2015) (prohibiting trespassing to unlawfully collect
"resource data").
11.

12.
13.
14.

IDAHO CODE § 18-7042 (2016).
UTAH CODE ANN. § 76-6-112 (2012).

Id.
Id.
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Fourteenth Amendment's guarantee of equal protection. 5 Idaho has
appealed that decision to the U.S. Court of Appeals for the Ninth Circuit.
The current controversy and litigation surrounding ag-gag legislation
has focused on the First Amendment. But ag-gag legislation implicates
constitutional rights unrelated to speech and press. For example, one could
argue that ag-gag legislation is nothing short of a (so far mostly successful)
attempt at economic protectionism. This work leaves such questions
unanswered and instead focuses on how agriculture and animal facilities in
Detroit, where no ag-gag law applies, could be at an economic
disadvantage in the national market when competing with producers from
ag-gag states. The interconnectivity of U.S. food production means the
potential impact of ag-gag bills does not stop at any particular state's
borders. 16 In this sense, constitutional protections play an important role in
ensuring safety in food production and fair competition among food
producers. Moreover, laws related to food production are of interest to the
public and strike at core constitutional values. To promote those values,
this work also examines whether, consistent with freedom of speech, state
and local governments themselves have the ability to declare themselves
ag-gag free.
This work warns of the dangers of ag-gag legislation, and specifically
focuses on the dangers that ag-gag legislation poses to the citizens of
Detroit and its urban farming community. In Part I, this work describes the
ag-gag landscape. In doing so, Part I describes the broad categories of aggag legislation. Part I also discusses ag-gag litigation in Idaho and
Wyoming. Part I concludes by discussing how recent First Amendment
jurisprudence could constitute a game-changer with regards to the
constitutionality of ag-gag legislation. In Part II, this work describes how
ag-gag legislation impacts Detroit's future. Part II focuses on how food
production is in the interest of the public and the global economic
marketplace. Part II concludes by discussing the dangers of ag-gag
legislation. In Part III, this work advocates for an ag-gag free Detroit. Part
III discusses how an ag-gag free Detroit promotes public health and public
trust in Detroit's emerging commercial food production industry. Part III
concludes by putting forth several principles for an ag-gag free Detroit.
I.

THE AG-GAG LANDSCAPE

This work broadly describes ag-gag legislation as that which prevents
the release of damaging information from inside an agriculture or animal
facility. In this sense, speech to the public about the conditions of food
production is effectively "gagged." Ag-gag legislation varies by state, but
Animal Legal Defense Fund v. Otter, 118 F. Supp. 3d 1195 (D. Idaho. 2015).
Charlsie Dewey, Ag-gag Laws: Protecting Industrial Farms, but from what?,
65
GRAND RAPIDs Bus. J. (June 21, 2013), http://www.grbj.com/articles/771 -ag-gag-lawsprotecting-industrial-farms-but-from-what.
15.
16.

672

UNIVERSITY OF DETROIT MERCY LA W REVIEW

[Vol. 93:669

three trends can be observed. First, states have sought to criminalize using
misrepresentations with the intent to gain employment at an agriculture or

animal facility for purposes of recording images. Second, states have
sought to criminalize entering an agriculture or animal facility without the
owner's permission with the intent to use or attempt to use a camera, video
recorder, or any other video or audio recording equipment within such
facility. Finally, states have sought to criminalize an individual's failure to

produce a recorded image of misconduct at an agriculture or animal
facility. States that have adopted one or more of the three categories of a

gag legislation include Idaho, 17 Iowa, 18 Kansas, 19 Missouri,2 ° Montana, 1

17.
IDAHO CODE § 18-7042 (2016), invalidated by Animal Legal Defense Fund v.
Otter, 118 F. Supp. 3d 1195 (D. Idaho. 2015). Section 18-7042 provides that:
1) A person commits the crime of interference with agricultural production if the
person knowingly:
Is not employed by an agricultural production facility and enters an agricultural
production facility by force, threat, misrepresentation or trespass;
Obtains records of an agricultural production facility by force, threat,
misrepresentation or trespass;
Obtains employment with an agricultural production facility by force, threat, or
misrepresentation with the intent to cause economic or other injury to the facility's
operations... ;
Enters an agricultural production facility that is not open to the public and,
without the facility owner's express consent or pursuant to judicial process or
statutory authorization, makes audio or video recordings of the conduct of an
agricultural production facility's operations; or
Intentionally causes physical damage or injury to the agricultural production
facility's operations, livestock, crops, personnel, equipment, buildings or
premises.
2) For purposes of this section:
a) "Agricultural production" means activities associated with the production of
agricultural products for food, fiber, fuel and other lawful uses and includes
without limitation:
(i) Construction, expansion, use, maintenance and repair of an agricultural
production facility;
(ii) Preparing land for agricultural production;
(iii) Handling or applying pesticides, herbicides or other chemicals, compounds or
substances labeled for insects, pests, crops, weeds, water or soil;
(iv) Planting, irrigating, growing, fertilizing, harvesting or producing agricultural,
horticultural, floricultural and viticultural crops, fruits and vegetable products,
field grains, seeds, hay, sod and nursery stock, and other plants, plant products,
plant byproducts, plant waste and plant compost;
(v) Breeding, hatching, raising, producing, feeding and keeping livestock, dairy
animals, swine, furbearing animals, poultry, eggs, fish and other aquatic species,
and other animals, animal products and animal byproducts, animal waste, animal
compost, and bees, bee products and bee byproducts;
(vi) Processing and packaging agricultural products, including the processing and
packaging of agricultural products into food and other agricultural commodities;
(vii) Manufacturing animal feed.
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North Carolina, 22 North Dakota, 23 Utah, 24 and Wyoming. 25 Idaho's ag-gag
statute broadly prohibits or criminalizes obtaining and releasing
b) "Agricultural production facility" means any structure or land, whether
privately or publicly owned, leased or operated, that is being used for agricultural
production.
3) A person found guilty of committing the crime of interference with agricultural
production shall be guilty of a misdemeanor and shall be punished by a term of
imprisonment of not more than one (1) year or by a fine not in excess of five
thousand dollars ($5,000), or by both such fine and imprisonment.
4) In addition to any other penalty imposed for a violation of this section, the court
shall require any person convicted, found guilty or who pleads guilty to a violation
of this section to make restitution to the victim of the offense in accordance with
the terms of section 19-5304, Idaho Code. Provided however, that such award
shall be in an amount equal to twice the value of the damage resulting from the
violation of this section.
18.
IOWA CODE § 717A.2 (2016) provides in part: "A person shall not, without the
consent of the owner, ... [enter onto or into an animal facility, or remain on or in an animal
facility, if the person has notice that the facility is not open to the public, if the person has an
intent to ... [d]isrupt operations conducted at the animal facility, if the operations directly
relate to agricultural production, animal maintenance, educational or scientific purposes, or
veterinary care." Additionally, section 717A.2.2 provides that "[a] person suffering damages
resulting from an action which is in violation of [this statute] may bring an action in the
district court against the person causing the damage to recover ... [a]n amount equaling
three times all actual and consequential damages ... [and] [c]ourt costs and reasonable
attorney fees."
19.
KAN. STAT. ANN. § 47-1827(c) (2015) provides in part that "[n]o person shall,
without the effective consent of the owner and with the intent to damage the enterprise
conducted at the animal facility ... enter an animal facility to take pictures by photograph,
video camera or by any other means." KAN. STAT. ANN. § 47.1828 (2015) provides that
"[a]ny person who has been damaged by reason of a violation of K.S.A. 47-1827... may
bring an action in the district court against the person causing the damage to recover: ...
[a]n amount equal to three times all actual and consequential damages.., and court costs
and reasonable attorney fees."
20.
Mo. REV. STAT. § 578.013.1 (2016) provides that "[w]henever any farm animal
professional videotapes or otherwise makes a digital recording of what he or she believes to
depict a farm animal subjected to abuse or neglect.., such farm animal professional shall
have a duty to submit such videotape or digital recording to a law enforcement agency
within twenty-four hours of the recording." Intentional violations of this statute constitutes a
class A misdemeanor. See id. at § 578.013.3.
21.
MONT. CODE ANN. § 81-30-103(2)(e) (2015) provides in part that "[a] person who
does not have the effective consent of the owner and who intends to damage the enterprise
conducted at an animal facility may not: ... enter an animal facility to take pictures by
photograph, video camera, or other means with the intent to commit criminal defamation[.]"
MONT. CODE ANN. § 81-30-104 (2015) provides that "[a] person who has been damaged by
reason of a violation of 81-30-103 may bring against the person who caused the damage an
action in the district court to recover ... an amount equal to three times all actual and
consequential damages [] and.., court costs and reasonable attorney fees. MONT. CODE
ANN. § 81-30-105 (2015) imposes criminal penalties for violations of § 81-30-103.
22. N.C. GEN. STAT. § 99A-2(a) (2015) provides that "[a]ny person who intentionally
gains access to the nonpublic areas of another's premises and engages in an act that exceeds
the person's authority to enter those areas is liable to the owner or operator of the premises
for any damages sustained. For the purposes of this section, 'nonpublic areas' shall mean
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information about food production activities and lying to owners of
agriculture facilities about employment motives; if an individual engages in
this behavior, Idaho imposes civil liability for the release of information

those areas not accessible to or not intended to be accessed by the general public." Section
99A-2(b) defines "an act that exceeds a person's authority to enter the nonpublic areas of
another's premises [as] any of the following: (1) An employee who enters the nonpublic
areas of an employer's premises for a reason other than a bona fide intent of seeking or
holding employment or doing business with the employer and thereafter without
authorization captures or removes the employer's data, paper, records, or any other
documents and uses the information to breach the person's duty of loyalty to the employer;
[or,] (2) An employee who intentionally enters the nonpublic areas of an employer's
premises for a reason other than a bona fide intent of seeking or holding employment or
doing business with the employer and thereafter without authorization records images or
sound occurring within an employer's premises and uses the recording to breach the
person's duty of loyalty to the employer; [or,] (3) Knowingly or intentionally placing on the
employer's premises an unattended camera or electronic surveillance device and using that
device to record images or data." Section 99A-2(d) allows a court to "award to a party who
prevails in an action brought pursuant to this section one or more of the following remedies:
(1)Equitable reliefT;] (2) Compensatory damages as otherwise allowed by State or federal
law[;] (3) Costs and fees, including reasonable attorneys' fees[; and] (4) Exemplary
damages as otherwise allowed by State or federal law in the amount of five thousand dollars
($5,000) for each day, or portion thereof, that a defendant has acted in violation of [section
99A-2(a)]."
23.
N.D. CENT. CODE § 12.1-21.1-02 (2012) provides that "[n]o person without the
effective consent of the owner may ...[e]nter an animal facility and use or attempt to use a
camera, video recorder, or any other video or audio recording equipment."
24. UTAH CODE ANN. § 76-6-112 (2012) provides that "[a] person is guilty of
agricultural operation interference if the person[,] without consent from the owner of the []
operation, or the owner's agent, knowingly or intentionally records an image of, or sound
from, the operation: (a) while the person is on the property where the agricultural operation
is located; or (b) by leaving a recording device on the property where the agricultural
operation is located." Individuals who commit agricultural operation interference are guilty
of a class A misdemeanor for the first offense. Id.
25.
WYO. STAT. ANN. § 6-3-414 (2015) provides that "[a] person is guilty of
trespassing to unlawfully collect resource data if he [e]nters onto open land for the purpose
of collecting resource data; and [d]oes not have [an ownership interest in the real property
or, statutory, contractual or other legal authorization to enter or access the land to collect
resource data or [w]ritten or verbal permission of the owner, lessee or agent of the owner to
enter or access the land to collect the specified resource data." Section 6-3-414 punishes the
unlawful collect resource data by "imprisonment for not more than one (1) year, a fine of
not more than one thousand dollars ($1,000.00), or both" and by "imprisonment for not less
than ten (10) days nor more than one (1) year, a fine of not more than five thousand dollars
($5,000.00), or both, if the person has previously been convicted of trespassing to
unlawfully collect resource data or unlawfully collecting resource data." Moreover, "[n]o
resource data collected in violation of this section is admissible in evidence in any civil,
criminal or administrative proceeding, other than a prosecution for violation of this section
or a civil action against the violator." § 6-3-414(e). Additionally, "[r]esource data collected
in violation of this section in the possession of any governmental entity ...shall be
expunged by the entity from all files and data bases, and it shall not be considered in
determining any agency action." Id. at § 6-3-414(f).
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that reflects poorly on an animal or agriculture facility. 26 Utah also
criminalizes interfering with an "agricultural operation," 2 but Utah also
limits protection to facilities that are located on private property. 28 Unlike
in Idaho, in Utah punishment is not based on the impact to an animal or
agriculture facility. 2 Wyoming's ag-gag statute currently prohibits
30
trespassing on private land for purposes of gathering "resource data.",
Resource data is broadly defined as "data relating to land or land use,
including but not limited to data regarding agriculture, minerals, geology,
history, cultural artifacts, archeology, air, water, soil, conservation, habitat,
vegetation, or animal species." 31
The constitutionality of Idaho's ag-gage statute has recently been
called into question, which could implicate ag-gag statutes nationwide.
Animal Legal Defense Fund v. Otter32 involved a challenge to section 187042 of the Idaho Code, which broadly criminalizes "interference with
agricultural production."33 Punishment for violation of section 18-7042
year in jail, and damages of up to twice the economic loss
ranged up to one
to a business. 34 In passing section 18-7042, some of Idaho's legislators
described the concerns they believed undercover investigations posed to
Idaho's agricultural industry. 35 Section 18-7042's legislative record
contains references to animal rights investigators and activists as
"marauding invaders," "terrorists," "enemies to be combated," "hostage
takers," and "extreme activists. ' 36 Some of Idaho's legislators also
expressed a desire to shield Idaho dairymen and other farmers from
undercover investigations and whistleblowers who expose the agricultural
industry to the court of public opinion.3 7 Others expressed concern for
misrepresented, fraudulent, and defamatory editing of videos. 38
In August 2015, B. Lyn Winmill, Chief Judge of the District of Idaho,
ruled that Idaho's ag-gag law violated the First Amendment's freedom of
speech and press clauses, as well as the Fourteenth Amendment's guarantee
of equal protection. 39 Winmill likened section 18-7042 to Upton Sinclair's

26.
IDAHO CODE § 18-7042 (2016), invalidated by Animal Legal Defense Fund v.
Otter, 118 F.Supp. 3d 1195 (D.Idaho 2015).
27. UTAH CODE ANN. § 76-6-112(2)(c)(i) (2012).
28. Id.

29.
30.
31.

Id.

35.

WYO.STAT. § 6-3-414 (2016); WYO.STAT. § 40-27-101 (2016).
WYo. STAT. § 6-3-414(e)(iv) (2016); WYO.STAT. § 40-27-101(h)(iii) (2016).
118 F. Supp. 3d 1195, 1212 (D. Idaho 2015).
IDAHO CODE § 18-7042 (2016).
IDAHO CODE § 18-7042(3) & (4) (2016).
Animal Legal Defense Fund, 118 F. Supp. 3d at 1200-01.

36.

Id.

32.

33.
34.
37.

Id.

38.

Id.
Id.at

39.

1211-12.
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The Jungle,40 and held that the 1906 classic provides a clear illustration of
how section 18-7042 implicates the First Amendment. Winmill theorized
that were Sinclair subject to Idaho's ag-gag law, he would face criminal
punishment and restitution for the publication of his novel. 4 2 Winmill
rejected Idaho's argument that section 18-7042 was designed to only
protect private property. 43 According to Winmill, agricultural operations
was not exclusiveli a private matter, and food production was a heavily
regulated industry.
Winmill had previously ruled on a pre-trial motion that section 187042 was a content based restriction on speech, thus, strict scrutiny was
applied to the statute. 4 6 Winmill reasoned that section 18-7042 was not
limited to false speech amounting to actionable fraud, defamation,
conversion, or trespass. 7 Instead, section 18-7042's misrepresentation
provision prohibited all lies used to gain access to property, records, or
48
employment, regardless of whether those lies cause any material harm.
Winmill noted that section 18-7042 also prohibited the use of lies or
misrepresentations in order to gain access to information relevant to a
report on truthful activities. 4 9 Winmill concluded that the most likely harm
from activity in violation of section 18-7042 would be the reporting on the
50
facility itself, not the representations made to gain access to that facility.
Even where reporting was truthful (and thus, no action for fraud or
defamation would apply), section 18-7042 would still impose criminal
liability. Winmill held that harm caused by true stories is not the type of
legally cognizable harm that the First Amendment requires.5 '
Winmill held firm to his earlier ruling that audio and visual evidence was
protected First Amendment activity because such evidence offered a
uniquely persuasive means of conveying a message. 52 As a result, section
18-7042's recording provision was not facially neutral because it
discriminated on its face based on content. Specifically, section 18-7042
only targets speech concerning the conduct of an agricultural facility, while
leaving activity, speech, and conduct regarding other facilities

40.

Id. at 1201-02 (citing William A. Bloodworth, Jr., UPTON

SINCLAIR

See also UPTON SINCLAIR, THE JUNGLE (Doubleday, Page & Co.) (1906).
41.
Animal Legal Defense Fund, 118 F. Supp. 3d at 1201-02.
42.
Id. at 1202.
43.
Id.
44.
Id. at 1202.
45.
Id. at 1207.
46. Id.at 1202.
47.
Animal Legal Defense Fund, 118 F. Supp. 3d at 1203.
48.
Id.

49.
50.
51.
52.

Id.at 1204.
Id.
Id.
Id.

45-48 (1977)).
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unburdened.13 Section 18-7042's recording provision also facially
discriminated based on viewpoint because an individual was only liable if
the filming was harmful.5 4 In short, section 18-7042's underlying purpose
was to suppress particular ideas, which the First Amendment prohibits.55
On this point, Winmill noted that violators of section 18-7042 faced double
the jail time of animal abusers and that violators of section 18-7042 were
'5 6
liable for double the economic losses suffered by their "victims."
Winmill's decision striking57down Idaho's ag-gag law is currently pending
appeal in the Ninth Circuit.
Federal litigation is also pending in other ag-gag states, but the
persuasiveness of Winmill's decision will be unclear particularly because
of Winmill's finding that Idaho's statute was content-based. North Carolina
and Utah's ag-gag statutes are materially different from Idaho's statute. So
too is Wyoming's af-gag statute, which recently survived a First
Amendment challenge. 8 Wyoming's ag-gag statute "prohibited collection
of 'resource data' on 'open lands' without express permission or
authorization. ' 59 The statute originally applied to both public and private
land, but the Wyoming legislature amended the statute to only apply to
private land.6° Scott Skavdahl, United States District Judge for the District
of Wyoming, ruled that because was no right to trespass upon private
property, no trespasser or uninvited guest may exercise speech rights on
private property for the purpose of collecting resource data. 1
Skavdahl also held that Wyoming's ag-gag statute was not a was not a
content or viewpoint based restriction on speech because there was no
evidence of animus towards environmental groups or other particular
interest groups or viewpoints despite evidence in the legislative record of
comments negatively targeting such groups. 62 Those comments however,
were contained in the legislative record of the Wyoming's original ag-gag
statute and were thus "cured" by the subsequently amended statute.

53.

Animal Legal Defense Fund, 118 F. Supp. 3d at 1205.

54.

Id.

55.
Id. at 1205-06.
56. Id. at 1206.
57.
Betsy Z. Russell, Idaho to appeal 'ag-gag' ruling to 9th Circuit, THE SPOKESMAN2015),
(Dec.
11,
ON
BOISE
REV.
EYE
http://www.spokesman.com/blogs/boise/2015/dec/I I/idaho-appeals-ag-gag-ruling-9thcircuit/.
58.
Westem Watersheds Project v. Michael, (Jul. 6, 2016) (No. 15-CV-00169-SWS),
2016 WL 3681441 at *12.
59. WYO. STAT. § 6-3-414 (2016); WYO. STAT. § 40-27-101 (2016).
60.
See Western Watersheds Project, 2016 WL 3681441 at *2-4.
61.
See id. at *6-7.
62.
See id. at *10.
See id.
63.
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Skavdahl did not rule on whether Wyoming's ag-gag statute restricted
speech on matters within the public's interest.
While the content-based/content neutral analysis was a distinguishing
factor between the Idaho and Wyoming statutes, it is unclear whether
Skavdahl applied the correct facially neutral analysis. Recently in Reed v.
Town of Gilbert,64 Justice Thomas extended the facial neutrality analysis
beyond the face of the regulation. 65 Reed reasoned that a facially neutral
66
regulation will be considered content based in one of two circumstances.
First, if the law cannot be justified without reference to content, and
second, if the law was adopted because of disagreement with the message
conveyed.67 Reed may constitute a game changer with regard to the
constitutionality of ag-gag legislation and provide the Ninth Circuit further
ammunition against Idaho's ag-gag law. Reed could also be a grounds for
the Tenth Circuit to reverse or remand on the constitutionality of
Wyoming's statute should an appeal be filed.
Reed involved a challenge to a law that applied to the display of
outdoor signs. 68 The Town of Gilbert identified categories of signs based
on the type of information conveyed, but exempted twenty-three categories
of signs. 69 Three of those exemptions-ideological, political, and
temporary directional signs-were challenged by the Good News
Community Church, which had been twice cited for violating the statute.7 °
Justice Thomas described content based regulations as those that
distinguished between speech or conduct based on idea or message."
Extending the facial neutrality analysis, Justice Thomas held that even
where a regulation did not appear to be content-based on its face, it would
be so considered if the law could not be justified without reference to its
content, or where the law was adopted because of disagreement with the
message the speech conveys.7 2 As a result of Reed, the facially
discriminatory/neutral analysis may no longer be limited to the face of the
regulation.
Despite Reed and the potential dangers posed by ag-gag legislation,
this work does not advocate banning or limiting the import of such
products from ag-gag states. While no constitutional provision expressly
declares that states may not burden interstate commerce, the Supreme
Court has inferred it from the grant of power to Congress in Article 1,

64.
65.
66.
67.
68.
69.
70.
71.
72.

135 S. Ct. 2218 (2015).

Id. at 2227.
Id.
Id.

Id. at 2224.
Id.
Reed, 135 S. Ct. at 2224-25.
Id. at 2227.

Id.
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Section 8 of the United States Constitution.73 Thus, Detroit, or any other
state or local government who sought to ban ag-gag products within their
borders, would face challenges that such a ban was an undue burden on
interstate commerce. Even if banning ag-gag products were an option for
Detroit, this work recommends an approach that minimizes the risks that
the ag-gag trend could pose to Detroit's future.
Next, this work describes those risks, as well as the economic impact
ag-gag places on growers in non-ag-gag states. This work will also
describe how and why ag-gag laws could also endanger public health and
block access to consumer information on food production.
II.

How AG-GAG LEGISLATION IMPACTS DETROIT'S FUTURE

Food production is of interest to the public and the global economic
marketplace. Regardless of where they are located in the United States, all
agriculture and animal facilities must adhere to various federal and state
laws. 7 4 Though its purpose may not have been to do so, ag-gag legislation
shields or hides various violations of federal and state laws related to an
agriculture and animal farms and facilities. This in turn prevents the public
and the "market" from reflecting disapproval of the bad business decisions
or acts of agriculture and animal farms and facilities. Moreover, the
economic benefit of ag-gag legislation extends not only to farmers. Ag-gag
states also "benefit" when their farmers are shielded from the negative
consequences of their bad business practices or acts.
The interconnectivity of U.S. food production also means that the
potential impacts of ag-gag legislation do not stop at any particular state's
borders. 75 Farmers in non-ag-gag states could face economic disadvantages
in the national market when they compete with farmers from ag-gag states.
In this sense, ag-gag legislation is of especial importance for economically
distressed cities such as Detroit. For some time, urban farming in Detroit
has been a subject of much national discussion. For example, in 2014, this
journal held its 18th Annual Urban Farming Symposium. Professor Becky
Jacobs, a presenter at that symposium, described Detroit as a "leader in the
urban agriculture movement.",76 According to Jacobs, Detroit is home to

See generally Norman Williams, Why Congress May Not Overrule the Dormant
73.
Commerce Clause, 53 UCLA L. REv. 153 (2005).
Becky L. Jacobs, Urban Food Corridors: Cultivating Sustainable Cities, 91 U.
74.
DET. MERCY L. REv. 215, 221-22 (2014). At the state level in Michigan, the Department of

Agriculture and Rural Development is the primary agency that regulates food production
and marketing." Lynn Sholander, Green Thumbs in the City: Incentivizing Urban
Agriculture on Unoccupied DetroitPublic School DistrictLand, 91 U. DET. MERCY L. REV.
173, 195 (2014).
75.
Dewey, supra note 16.
Jacobs, supra note 74, at 215.
76.
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between 1500 and 2000 urban farms or gardens. 77 It is not anticipated that
Detroit's urban agricultural rebirth will abate.
The ag-gag legislative trend could jeopardize the Detroit urban
farmer's ability to compete with regional food producers. This assertion is
not mere speculation. Detroit's economic vulnerabilities are not limited to
commerce and real estate. 78 Many of Detroit's neighborhoods are also
nutritionally challenged. 79 As a result, many Detroiters exist in an urban
"food desert" and often may have to travel long distances to purchase
healthy fare. 80 As argued by Professors Jessica Owley and Tonya Lewis,
also presenters at this journal's 2014 symposium, urban agriculture can
help increase food security. 81 Detroit community gardens and urban farms
are expected to only supply city residents with 31% of
82 the daily allotment
of vegetables, and 17% of the daily allotment of fruits.
Ag-gag legislation could threaten the health and safety of Detroiters.
American livestock production is primarily "dominated by industrial-scale
animal factories," the products of which are leading causes of foodbome
illness.83 Trends in the incidence of foodborne illness "showed a lack of
recent progress in reducing foodbome infections and highlight the need for
improved prevention., 8 4 Statistics on the "incidence of laboratoryconfirmed Listeria, Salmonella, and Shiga toxin-producing E. coli (STEC)
0157 infection" has not shown significant forward progress. Some
strains of these pathogens are becoming drug-resistant, which puts

77. Id.
78. See Peter Wendel, Distressed Cities and Urban Farming: Are We Making a
Mountain Out of a Molehill?, 91 U. DET. MERCY L. REV. 277, 289 (2014) (discussing

Detroit's decent as a once vibrant city to a now distressed city occupied by vacant lots and
plummeting land values).
79.

Jessica Owley & Tonya Lewis, From Vacant Lots to Full Pantries: Urban

Agriculture Programs and the American City, 91 U. DET.

MERCY

L. REV. 233, 238-39

(2014). See also Jaime Bouvier, Why Urban Agriculture Can Be Controversial:Exploring
the Cultural Association of Urban Agriculture with Backwardness, Race, Gender, and
Poverty, 91 U. DET. MERCY L. REV. 205, 211 (2014) (discussing how "in 1920,

approximately [30] percent of the United States population lived on a farm" as opposed to
2012 when "only 1.1 [percent] of the population lives on a farm."); Anastasia Telesetsky,
Community-Based Urban Agriculture as Affirmative Environmental Justice, 91 U. DET.
MERCY L. REV. 259, 261 (2014) (discussing how low-income households are likely to face

higher than average prices for food "because a greater proportion of lower-income
individuals live in inner cities where supermarket prices are higher").
80. Owley & Lewis, supra note 79, at 238.
81. Id.
82.

Id. at 238-39.

83. Brief of Amici Curiae Food & Water Watch and Center for Biological Diversity
in Support of Affirmance at 2-3, Animal Legal Defense Fund v. Wasden, No. 15-35960 (9t
Cir. 2016) [hereinafter Food & Water Watch]. See also Jacobs, supra note 74, at 222-23
(discussing risks of soil contamination and remediation).
84.
Food & Water Watch, supra note 83, at 5.

85.

Id. at 4-5.
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86
consumers of thoroughly cooked animal products at risk of illness.
Centers for Disease Control and Prevention experts have explained that
"even infrequent contamination of commercially distributed products can
result in many illnesses. 87 Detroit's smaller urban farms have good reason
to be concerned about food production safety. 88 There is a significant
public health interest in keeping animal and vegetation farms of all types
and sizes clean and in preventing contamination through good farm
management and humane practices. 89 Where facilities fail to do so,
undercover investigations can play a critical role in identifying potential
dangerous practices.
The risk of food borne and other illnesses are not the only dangers that
ag-gag legislation poses to Detroit's future. "Agriculture ranks among the
most dangerous industries in the United States." 90 The fatality rate for
agricultural workers is "seven times higher than the fatality rate for all
other workers[J" and the injury rate is over 40 percent higher than for all
workers. 9' Agriculture and farm workers suffer more chemical-related
illnesses and injuries, and "regularly experience exposure to high levels of
pesticides without proper training or protective equipment." 92 Injuries at
agriculture and animal production facilities are underreported to a rate as
high as 69 percent. 93 While some deaths and injuries are inherent to the
dangers of the business, "far too often industry employers set workplace
policies that unduly add to and exacerbate those inherent risks.",94 State and
federal laws require workplaces to be free of health and safety hazards, but
many government agencies lack sufficient resources to effectively monitor
animal and agriculture production facilities. 95 "According to one estimate,

86. Id. at 5 (citing Ellen Silbergeld et al., Industrial Food Animal Production,
Antimicrobial Resistance, and Human Health, 29 ANNUAL REV. OF PUBLIC HEALTH 151,

151-69 (2008)).
87. Id. at 6 (citing John A. Painter et al., Attribution of Foodborne Illnesses,
Hospitalizations,and Deaths to Food Commodities by Using OutbreakData, United States,
1998-2008, 19 EMERGING INFECTIOUS DISEASES 441 (2013)).
88.
89.

Owley & Lewis, supra note 79, at 241-42; Jacobs, supra note 74, at 222-23.
Food & Water Watch, supra note 83, at 13-16; Telesetsky, supra note 79, at 262

(arguing that "[h]ealthy food matters as an [issue of] environmental justice[]."). See also
Owley & Lewis, supra note 79, at 241-42; Jacobs, supra note 74, at 222-23.
90.
Brief of Amici Curiae United Farm Workers of America Supporting PlaintiffsAppellees Urging Affirmance at 12, Animal Legal Defense Fund v. Wasden, No. 15-35960
(9th Cir. 2016) [hereinafter UnitedFarm Workers ofAmerica].
91.
Id. (citing OSHA Safety and Health Topics: Agricultural Operations, DEP'T OF
LABOR, https://www.osha.gov/dsg/topics/agriculturaloperations/ (last visited August 19,
2016).
92.
Id. at 13; see also FARMWORKER JUSTICE, EXPOSED AND IGNORED: HOW
PESTICIDES ARE ENDANGERING OUR NATION'S FARMWORKERS 5-6. (2011).

93.

United Farm Workers of America, supra note 90, at 13.

94.
95.

Id.
Id. at 15.
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it would take [Occupational Safety and Health Administration] 115 years to
inspect each workplace in the country just once." 9 6 Thus, ag-gag laws may
undermine "an already inadequate system for enforcing farmworker
safety." 97
The agriculture industry is especially prone to labor trafficking, and
wage theft is rampant. 98 "For example, a 2012 survey of New Mexico
farmworkers found that over two-thirds experienced wage theft in 2011,
and nearly half were paid less than the minimum wage." 99Wage theft isin
part caused by 00lax regulation, but also by widespread practices such as
"piece-rating."' Piece-rating occurs when workers are paid "a set amount
for each piece of crop harvested[,]" which often results in employers failing
to pay the minimum wage as required by state and federal laws.10 ' "For
example, a 2009 study found that Oregon farmworkers paid on 'piece-rate'
basis earned less than the minimum wage 90 percent of the
02 time and on
average received 37 percent less than the minimum wage."'
Detroit's consumers, like many around the country, are increasingly
1
curious about "where their food comes from and how it is produced."' 3
M.F.K Fisher, renowned food critic, once put it: "First we eat, then we do
everything else."' 0 4 This curiosity "extends beyond food safety issues.
Consumers want to know everything they can about food productionincluding" animal and farming practices.' 0 Consumers often paid more for

96.
97.
98.
99.

Id.
Id.
Id. at 23, 26.
United Farm Workers of America, supra note 90, at 26 (citing NEW MEXICO

CENTER ON LAW AND POVERTY, HUMAN RIGHTS ALERT: NEW MEXICO'S INVISIBLE AND
DOWNTRODDEN WORKERS).

100.

Id.

at 26-27 (citing

FARMWORKER JUSTICE, U.S. DEPARTMENT OF LABOR

ENFORCEMENT IN AGRICULTURE: MORE MUST BE DONE TO PROTECT FARMWORKERS DESPITE
RECENT IMPROVEMENTS (2015),

https://www. farmworkerjustice.org/sites/default/files/FarmworkerJusticeDOLenforcementR
eport20l5%20(1).pdf).

101. Id.
102. Id.
103.
Brief of Amici Curiae Food Law and Policy Scholars in Support of PlaintiffsAppellees Animal Legal Defense Fund, et al. at 5, Animal Legal Defense Fund v. Wasden,
No. 15-35960 (9th Cir. 2016) [hereinafter Food Law and Policy Scholars]. See also Jacobs,
supra note 74, at 229-30 (discussing how "only [15] percent of the world's food is grown in
urban areas," but how "the U.S. Department of Agriculture estimated that demand for
locally grown food would rise from the $4 billion market in 2002 to a $7 billion market in
2012").

104.

Food Law and Policy Scholars, supra note 103, at 5 (citing KAORJ O'CONNOR,

THE NEVER-ENDING FEAST: THE ANTHROPOLOGY & ARCHAEOLOGY OF FEASTING 15 (2015)).

105.
Id. at 5. See also Wendel, supra note 78, at 283-85 (discussing the overlap
between urban farming and the environmental movement and describing urban farming as
"the quintessential 'locally grown' food").
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06
organic and other foods that are free of unnatural ingredients.'
Preferences for fair trade and the movement against genetically modified
("GMO") ingredients also motivate buying practices.' 0 7 Diet, as well as
faith and ethics, also influence what is on the dinner table.' 0 8 These
collective eating habits "encourage farmers to grow more diverse crops,
09
reward conservation practices and promote local food networks."',
Leading food law scholars have recently argued that "[c]onsumers
subsequently rely on the marketplace of ideas to help them sort out"
messages regarding food production. " 0 "This marketplace cannot function,
however, without a diversity of voices speaking to how food is
produced.""' In this sense, ag-gag legislation restricts access to
information about animal and agriculture practices by manipulating that
"marketplace."

"Research commissioned by the food industry confirms that
consumers are demanding more transparency at every level of food
production."" 2 "Within this marketplace, 'the right to hear-[and] the right
to receive information-is no less protected by the First Amendment than
the right to speak. .. " Consumers also have an "interest in the free
flow of commercial information" on food production, and the government
should refrain from controlling the way in which information might be
disseminated. 1 4 Consumers all over the world are often informed about
food production in exposes that expose agricultural or animal
malpractice." 5 "Consumers likewise recognize and appreciate the vital
information that journalists,
' 6 whistleblowers, and activists have to share
about how food is made." "
When weighed against public health and safety, especially that of the
citizens of the city of Detroit and Detroit's emerging urban farming
movement, the interests that ag-gag legislation seeks to protect may be
outweighed. One Idaho legislator described ag-gag laws as necessary to.
protect Idaho agribusinesses in "the court of public opinion" from "selfappointed so-called [activist] investigators who masquerade as employees

106.
107.

108.
109.

Food Law and Policy Scholars,supra note 103, at 9.
Id. at 8-9.

Jd. at7-11.
Id. at 11 (citing Andrew Martin, Is a Food Revolution Now in
TIMES, Mar. 21, 2009, at BUI).
110. Id.atll-12.
111. Id.

Season?, N.Y.

112. Food Law and Policy Scholars,supra note 103, at 12 (quoting Nicole Negowetti,
Opening the BarnyardDoor: Transparency and the Resurgence ofAg-Gag & Veggie Libel
Laws, 38 SEATrLE U. L. REv. 1345, 1373 (2015)).
113.
Id. at 13 (citing Conant v. Walters, 309 F.3d 629, 643 (9th Cir. 2002)).
114. Id. at 13 (citing Sorrell v. IMS Health Inc., 564 U.S. 552, 568 (2011)).
115. Id.at 15-16.
116. Id.at 18.
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to infiltrate farms in the hope of discovering and recording what they
believe to be animal abuse." 117 A legislator in North Carolina argued that
ag-gag laws were necessary "to stop people who would go 'running out to a
news outlet."' 1 8 Neither explained why traditional tort remedies for
trespass, defamation, conversion, and fraud inadequately protect animal
and agriculture facilities from physical, financial, or reputational harm as a
result of an unauthorized entry onto their premises. Moreover, while
business owners "may have good reasons to keep its operations out of view
of a camera[,]" any "privacy" those rationales might imply are not absolute
and may be outside the scope of protection provided by the law of
privacy.
According to the Restatement (Second) of Torts, "[a]
corporation, partnership or unincorporated association has no personal right
of privacy." 1 20 There is also "a reduced objective expectation of privacy121
in
the workplace" unless that information is of a "highly intimate nature."
Ag-gag laws relate to business operations that are matters of public
concern, not individual privacy. 122 In this setting, Professor Rodney Smolla
has argued that "the First Amendment should either be understood to
preclude liability altogether, or to limit damages to those ...physical or
financial harms that
flowed directly and immediately from the technical
123
trespass or fraud."

The future success of Detroit's urban farming movement depends on
public trust. 124 Public trust must be earned. One way to do that is to
encourage access and monitoring to ensure absolute compliance with state,
federal, and local laws governing food production. Compliance with laws
that relate to food production are of heightened importance to the public
and strike at core constitutional values, especially where the city provides

117. Animal Legal Defense Fund, 118 F. Supp. 3d at 1200-01 (citing Declaration of Jo
Ann Wall in Support of Plaintiffs' Motion for Partial Summary Judgment at Exhibit C, 14546, Animal Legal Defense Fund v. Wasden, (D. Idaho 2015)).
118. Editorial Board, Editorial, No More Exposes in North Carolina, N.Y. TIMES (Feb.
1, 2016), at A20.
119. Brief for Amici Curiae Association of American Publishers et al. in Support of
Plaintiffs-Appellees, p. 23, No. 15-35960, Animal Legal Defense Fund v. Wasden ( 9 th Cir.
2016) [hereinafter Association ofAmerican Publisherset al.].
120. RESTATEMENT (SECOND) OF TORTS § 6521, cmt. c (1976).
121.
Med. Lab. Mgmt. Consultants v. Am. Broad. Co., Inc., 30 F. Supp. 2d 1182, 1188
(D. Ariz. 1998), affd, 306 F.3d 806 (9th Cir. 2002) (internal quotation marks and citation
omitted).
122. Animal Legal Defense Fund, 118 F. Supp. 3d at 1202.
123. Rodney A. Smolla, Privacy and the First Amendment Right to Gather News, 67
GEO. WASH. L. REv. 1097, 1130 (1999).

124. Telesetsky, supra note 79, at 259-60 (theorizing urban agriculture as a form of
environmental justice that promotes a realistic program of distributional equity that
recognizes community capabilities to steward land responsibly); Wendel, supra note 78, at
295-97 (discussing urban farming as an "end" and as a "means").
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public lands for such activities.1 2 Next, this Essay argues in favor of an
"ag-gag free" Detroit and offers several principles to promote constitutional
rights related the right to safe food production.
III. AG-GAG FREE DETROIT
So far, Amy Meyer has been the only person charged under an ag-gag
law.1 26 Meyer, a Utah resident, drove to the Dale Smith Meatpacking
Company in Draper City, Utah. 12 7 From the side of the road she video
recorded cows through a barbed-wire fence.1 28 According to Meyer "one
scene in particular made her stop[: 'a] live cow who appeared to be sick or
injured being carried away from the building in a tractor ...as though she
were nothing more than rubble.' ' 1 29 A slaughterhouse manager informed
Meyer that she could not film. 130 Meyer "replied that she was on the public
easement and had the right to film. When police arrived, she said told them
the same thing."' 31 An officer noted in a police report that "there was no
damage to the fence" despite the manager's claim that Meyer was
trespassing. 132 While Meyer was allowed to leave, she was later charged
with violating Utah's ag-gag law. 133 The charges against Meyer were
eventually dropped, but she reported that the experience had a "chilling
effect" on her ability to gather and disseminate the news.134
Meyer's arrest stands in direct conflict with First Amendment
principles, which encourage "more speech, not enforced silence."' 35 The
First Amendment also protects the speech of journalists, whistleblowers,
food activists, and citizen reporters who engage in undercover
investigations at animal and agricultural facilities, as well as the tools by
which individuals seek to discover that information.' 36 As discussed by
125. Telesetsky, supra note 79, at 265-67 (positing that urban agriculture could be the
foundation for an urban land ethic).
126. Will Potter, First "Ag-Gag" Prosecution: Utah Woman Filmed a Slaughterhouse
from the Public Street, GREEN iS THE NEW RED (Apr. 29, 2013),
http://www.greenisthenewred.com/blog/first-ag-gag-arrest-utah-amy-meyer/6948/.
127. Id.
128. Id.
129. Id.
130. Id.
131.
Id.
132.
Potter, supra note 126.
133. Id.
134. Marissa Lang, Judge won't toss suit challenging Utah's "ag-gag" law, SALT
7,
2014
9:08
PM),
LAKE
TRIBUNE
(Aug.
http://archive.sltrib.com/story.php?ref=/sltrib/news/58267614-78/law-animal-plaintiffsutah.html.csp.
135.
United States v. Alvarez, 567 U.S. __; 132 S.Ct. 2537, 2550 (2012) (citing
Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J., concurring)).
136. See Brief of Amici Curiae Professors Brooke Kroeger and Ted Conover in
Support of Affirmance at 6-12, Animal Legal Defense Fund v. Wasden, (9th Cir. 2016) (No.
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Professor Brooke Kroeger, deceptive techniques "are critical to American
journalism, and in particular to journalism involving conditions and
practices
in
agricultural
production
facilities."' 37
Moreover,
misrepresentations are already actionable under tort law and criminal
codes. Thus, restricting misrepresentations or other types of false speech is
not the true purpose of ag-gag laws. The true purpose is to "prevent the
speech that follows the misrepresentation." 138 Even where such a purpose is
not stated or evident, the effect of ag-gag legislation is to "prohibit a
specific group of persons from being able to continue to express their
message relating to animal
welfare and conditions within agricultural
39
facilities."
production
Citizens of Detroit should not suffer the same fate as Meyer. While
Michigan has yet to pass an ag-gag law, its state legislature could be
persuaded by arguments put forth by ag-gag supporters. One argument is
that ag-gag legislation does not punish speech, merely misrepresentations
used to gain access to animal and agricultural facilities. Yet "American
journalists, including some of the most celebrated journalists in recent
history, have often relied on the use of deception, misrepresentation, and
other practices associated with undercover investigation to uncover or
observe facts and practices otherwise obscured from public view."' 140 Such
practices have often enjoyed First Amendment protections. For example, in
the 1890s Nelly Bly went undercover to write about conditions in mental
institutions. 141 As previously mentioned, Upton Sinclair wrote about harsh
working conditions in the meatpacking industry after going undercover for
seven weeks at the meatpacking plants in Chicago stockyards. 142 Sinclair's
expos6 was the catalyst for an investigation by President Theodore
Roosevelt that ultimately led to the passage of the Meat Inspection Act and
the Pure Food and Drug Act in 1906.143 Secret filming and photographs in
the 1950s, 1960s, and 1970s were "used to document ... the operations of
bookie parlors in St. Louis[,]'"144 the brutal response to the peaceful

15-35960), 2016 WL 3537328 (citing BROOKE KROEGER, UNDERCOVER REPORTING: THE
TRUTH ABOUT DECEPTION 3 (2012)) [hereinafter Kroegerand Conover].
137.
Id. at 10.
138.
139.
140.
141.
L. REV.

Jd. at 15.
Id.
Kroeger and Conover, supra note 136, at 5.
Diane Leenheer Zimmerman, I Spy: The Newsgatherer Under Cover, 33 U. RICH.

143.

Animal Legal Defense Fund, 118 F. Supp. 3d at 1201-02 (citing Nat'l Meat Ass'n

1185, 1190 (2000) (citing Louis FILLER, APPOINTMENT AT ARMAGEDDON:
MUCKRAKING AND PROGRESSIVISM IN THE AMERICAN TRADITION 234 (1976)).
142. See SINCLAIR, supra note 38, at 23.
v. Harris, 565 U.S., 132 S. Ct. 965, 968 (2012)).

144. Brief for Amici Curiae Association of American Publisherset al., supra note 119,
at 24 (citing Zimmerman, supra note 141, at 1190) (citing JAMES H. DYGERT, THE
INVESTIGATIVE JOURNALIST: FOLK HEROES OF A NEW ERA 166-67 (1976)).
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resistance of the Jim Crow south, and the Vietnam War. 145 One undercover
reporter in the 1970s, William Sherman of the New York Daily News,

actually won a Pulitzer Prize for reporting conducted while posing as a
patient to expose Medicaid fraud.
More recently, police shootings
captured on cell phone video have renewed public debate on racial
profiling and the use of force by law enforcement. 147
Ag-gag supporters have argued that audio and video evidence, such as
that taken by Meyer, does not enjoy the same constitutional protections as
undercover writings or photographs of the type produced by Sinclair, Bly,
and others. Two Circuits have recently rejected this argument, 148 and with
good reason. As the Seventh Circuit pointed out, recordings are "a
corollary of the right to disseminate" information.14 9 As noted by many
First Amendment scholars, "[s]ince first invented, photographs and then
video images have played an integral part in shaping public opinion on
major issues facing society." 150 Given the "self-authenticating nature" of
recordings they are a uniquely powerful form of evidence. "Over the last
ten to fifteen years, video evidence has provided some of the strongest
proof of violations that affect public health and safety." 151 Such images
have "'struck like lightning
in the American mind[,]" searing the
15 2
conscience of the nation.

145.
Brief for Amici Curiae Abrams Institute for Freedom of Expression and Scholars
of First Amendment and Information Law inSupport of Appellees at 5-8, Animal Legal
Defense Fund v. Wasden, (9th Cir. 2016) (No. 15-35960), 2016 WL 3537325 [hereinafter
Abrams Institute et al.].
146.
See Zimmerman, supra note 141, at 1190 n.21 (citing DYGERT, supra note 144, at
66-67).
147. See Eliott C. McLaughlin, We're Not Seeing More Police Shootings, Just More
News Coverage, CNN (Apr. 21, 2015), http://www.cnn.com/2015/04/20/us/police-brutalityvideo-social-media-attitudes/.
ACLU of Illinois v. Alvarez, 679 F.3d 583, 595 (7th Cir. 2012) (holding that
148.
making an audio or audiovisual recording is protected by the First Amendment); ETW Corp.
v. Jireh Publ'g, Inc., 332 F.3d 915, 924 (6th Cir. 2003) (rejecting argument that the First
Amendment is limited to written or spoken words) (citing Hurley v. Irish-American Gay,
Lesbian and Bisexual Group of Boston, 515 U.S. 557, 569 (1995); Ward v. Rock Against
Racism, 491 U.S. 781, 790 (1989); Zacchini v. Scripps-Howard Broad. Co., 433 U.S. 562,
578 (1977); Kaplan v. California, 413 U.S. 115, 119-20 (1973); Bery v. City of New York,
97 F.3d 689, 695 (2nd Cir. 1996)). See also Justin Marceau & Alan Chen, Free Speech and
Democracy in the Video Age, 116 COLUM. L. REv. 991, 997-99 (2016).
149. Alvarez, 679 F.3d at 595.
150. Abrams Institute et al., supra note 145, at 2.
151.
Brief of Amicus Curiae Government Accountability Project in Support of
Plaintiffs-Appellees and Affirmance, p. 20, No. 15-35960, Animal Legal Defense Fund v.
Wasden ( 9 th Cir. 2016).
152. See Davi Johnson, Martin Luther King's 1963 Birmingham Campaign as Image
Event, 10 Rhetoric & Pub. Affairs 1, 5 (2007). See also Leigh Raiford, "Come Let Us Build
a New World Together ":SNCC and Photographyof the Civil Rights Movement, 59 AM. Q.
1129, 1129-30 (2007).
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This Essay advocates for an ag-gag free Detroit so that all citizens are
free to exercise their First Amendment right to gather and disseminate
information about how their food is grown or produced. Recently, Detroit
has announced plans to begin transferring public land to urban farmers for
purposes of commercial or non-commercial food production. For example,
Detroit Mayor Mike Duggan announced a deal to transfer approximately
sixty acres of city-owned land to the Recovery Park farming project.
Recovery Park has reported that its project will grow food commercially
inside the city and use the profits to support a drug addiction recovery
agency. 154 The project will convert twenty-two blocks of blight on the east
side into a massive urban farm. 155 Detroit's contribution includes the grant
of city-owned property. 156 The project is expected to employ 128 people at
the three-year mark and many of those workers will include recovering
addicts and ex-offenders. 157 According to reports, 60 percent of Recovery
Park's employees will be Detroit residents. Within a year, Recovery Park is
required to demolish or rehabilitate any blighted buildings within sixtyacres. If Recovery Park fails in any of these obligations, Detroit has the
right to take back any of the occupied land.
An ag-gag free Detroit promotes public health and is also an issue of
public trust in light of Detroit's plan to expand grants of city land to urban
farmers. While Detroit's grant of public land to Recovery Park comes with
several stipulations, none of the stipulations concern how regulators or the
public are to gather information about the conditions of food production.
This Essay questions this omission. It is clear that food production is a
topic of interest to the public. Consumers care not only about where their
food comes from, but the conditions under which that food is cultivated,
grown, manufactured, and raised. Food production and safety are especially
important in communities like Detroit, where large populations are
vulnerable to food insecurity and other environmental injustices.
Detroit's plan to grant city land for purposes of urban farming is
admirable and the Recovery Park project represents a fascinating method of
government support for commercial and urban food production. But in
order to succeed, Detroit should remain ag-gag free. This means that
Detroit should promote constitutional rights to speech and press, which
ensures access to journalists to investigate safety in food production. This
essay puts forth several principles for an ag-gag free Detroit. Principle one
requires absolute compliance with state, federal, and local laws for
153.

News From the City Government, $15M Recovery Park project to transform 22-

block area of blightedproperty into urban agriculture enterprise,DETROITMI.GOV (Oct. 26,

2015, 6:07 AM), http://www.detroitmi.gov/News/ArticlelD/522/-15M-Recovery-Parkproject-to-transform-22-block-area-of-blighted-property-into-urban-agricuture-enterprise.
154. Id.
155. Id.
156.
Id.
157.

Id.
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recipient of grants of city-owned land for purposes of agriculture and
animal farming. Principle two encourages public access to agriculture and
animal farms and facilities that are recipients of city land grants. Principle
three encourages the creation of a cooperative body for compliance and
oversight. Each is discussed in turn.
Principle#1:

Require absolute compliance with state, federal, and local laws for
recipient of grants of city-owned land for purposes of agriculture and
animal farming.
This principle contemplates more than a general agreement, but a
condition for the grant of land. Upon finding of a violation, Detroit's grant
of the land could be revoked and ownership could revert back to the City
and its residents. Such a requirement is not unlike the conditions already
placed on Recovery Park, which is already required to meet conditions to
retain its grant of land. This principle should be designed to promote
speech about the conditions from inside an agriculture or animal facility
that produce food for public consumption. The public has a right to know
the conditions under which that food is cultivated, grown, or raised,
especially in Detroit where, as discussed, large populations are vulnerable
to food insecurity and environmental injustices.
Principle#2:

Encourage or require public access to agriculture and animal farms
and facilities that are recipients of city land grants.
This principle is naturally limited by federal, state, and local civil and
criminal laws related to privacy and property ownership. Thus, laws related
to trespass, conversion, burglary, theft, and unlawful access would still
apply. Instead, this principle contemplates open access to agriculture and
animal farms and facilities that are recipients of city land grants. This
principle should also encourage speech to the public about the conditions of
food production. Detroit may also want to contemplate the creation of aggag free zones in its urban farming districts or encourage farmers to label
their products as grown in an "'ag-gag' free Detroit."
Principle#3:

Creation of a cooperative body for compliance and oversight.
This principle contemplates an urban agriculture counsel that includes
city officials, farmers, and community members.This principle should be
designed to promote public oversight of the activities on Detroit's land
grants for commercial and noncommercial purposes. Detroit's nutrition
crisis creates a special need to provide healthy food. In the future, Detroit's
community gardens and urban farms are expected to supply city residents
with increasing amounts of vegetables and fruits. City residents have a
right to ensure compliance with laws that relate to food production and
food safety. Recent events due north of Detroit have increased our
awareness of the need for public scrutiny of our natural resources,

690

UNIVERSITY OF DETROIT MERCY LAW REVIEW

[Vol. 93:669

including access to safe water, air, and food. The Flint water crisis
demonstrates interconnectedness of our natural resources and the
constitutional guarantees of life and liberty. Decades of pollution led to the
contamination of a vital natural resource. Our collective lack of due
stewardship ultimately led to the poisoning of city residents. It should also
be noted that Flint residents lacked any collective say in the use or abuse of
their natural resources.
CONCLUSION

In recent years, a significant number of states have debated legislative
measures that insulate some categories of food producers from
investigations by citizens, reporters, employees, and whistleblowers. "Aggag" legislation restricts-or "gags"-speech to the public about the
conditions of food production. Most states have justified such measures as
necessary for the protection of private property rights. Yet, some "ag-gag"
states impose civil and criminal liability for the release of information even
where whistleblower and other statutes protect investigative activities. Aggag laws not only implicate First Amendment guarantees of speech and
press, but also impact Detroit's future. Laws related to food production are
of interest to the public and strikes at core constitutional values. The First
Amendment's role in ensuring safety in food production cannot be denied
and should be examined by any state contemplating the wisdom of ag-gag
legislation. "Ag-gag" legislation could also be of special importance for
economically distressed cities such as Detroit, which has recently
announced its intention to provide economic support by transferring public
land to urban farmers for purposes of commercial food production. .Food
production in the U.S. is interconnected. The potential impact of these bills
does not stop at any particular state's borders. Thus, Detroit's urban
farmers may soon compete with out-of-state producers who enjoy special
protections against whistleblower and other food safety laws. For these
reasons, as well as many others, Detroit should remain ag-gag free.

